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THE FACTS.

On March 5tli, 1901, appellant deeded to appellee an

undivided one-quarter interest to a mining claim, called

Bench Claim Number Eight on Nikala Gulch, Alaska.

Between May or June, 1902, and the date of the filing

of the complaint in the action at bar, appellant took out

of the claim gold to the am^ount of thirty thousand

(30,000) Dollars, as admitted in appellant's answer.

After appellant and appellee became tenants in common

under the deed of date March 5th, 1901, and after ex-



tracting the thirty thousand (30,000) dollars in gold,

appellant refused to settle and account to appellee

though demand was made by appellee for one-fourth of

the gold extracted, less the reasonable cost of extrac-

tion. Appellant not only refused to account to appellee,

but denied the right of appellee to an accounting and to

any interest whatever in the claim. October 3rd, 1903,

appellee sued appellant in ejectment, to be let into pos-

session of an undivided one-quarter interest in the

claim, and on September 16th, 1904, judgment was

rendered in favor of appellee, and against appellant,

establishing appellee's title, from which no appeal was

taken, and said judgment has become final. On Sep-

tember 21st, 1903, twelve days before the complaint in

the ejectment suit was filed, the complaint in the ac-

tion at bar was filed, and the action at bar was tried

November 25th, 1904, about a month after the ejectment

case was decided. The Court in the case at bar ren-

dered judgment in favor of appellee and against appel-

lant for the sum of seven thousand, four hundred and

eighty (7,480) dollars, being one-fourth of the thirty

thousand (30,000) dollars, which appellant admitted

taking from the claim, less eighty (80) dollars. The ap-

pellant in all his pleadings both in the ejectment case

and the case at bar, denied the title of appellee or his

right to an accounting.

The complaint in the case at bar is a bill in equity,

for an accounting from appellant of one-fourth of the

gold taken from the claim in question from May or

June, 1902, to the date of the filing of the complaint,

September 21st, 1903. The answer of appellant denies



title in appellee, and also his right to an accounting.

The denial of appellee's title is first made by specific

denials of the allegations of the complaint, and in addi-

tion there are two alleged separate defenses, which con-

sist of statements of alleged facts, which, if true, would

amount to a denial of appellee's title. The Court be-

low found title in appellee as alleged in his complaint,

and gave him judgment as above.

There is another important set of facts in the case

which counsel for appellant studiously avoids mention-

ing, in his opening statement.

Appellee alleges and the Couet below found the

allegation to be tkue, that appellant agreed oeally

WITH APPELLEE, HIS CO-TENANT,
'

' ThAT THE CLAIM SHOULD

'' BE LEET UNWOKKED UNTIL WATER SHOULD BE BROUGHT

" IN BY SOME INDIVIDUAL OR COMPANY; THAT DURING SAID

" TIME ASSESSMENT WORK SHOULD BE DONE; AND THAT

"in no EVENT SHOULD ANY LAY BE LET UPON SAID CLAIM

" OR ANY PART THEREOF" (Ti'ans. p. 23; Finding VI, p.

145.)

Appellant has appealed, and relies upon a bill of

exceptions, and also upon twenty-three assignments of

alleged errors.

THE LAW.

I.

The Action in Ejectment Wa-s No Bar to Appellee's Action for an

Accounting.

The transcript shows (Trans, p. 80, et seq.) that on

October 3rd, 1903, an action at law in ejectment was



brought between the same parties and concerning the

same mining property, in which judgment was rendered

in favor of appellee, and against appellant, September

16th, 1904. Appellant did not plead the judgment ren-

dered in the case (No. 1038) at bar, but he relied on

an alleged waiver of damages made by appellee in the

ejectment action. We contend that (a) the judgment

in said action of ejectment cannot be a bar to the action

here (even assuming that the judgment had been prop-

erly pleaded as a bar), and (b) that the alleged waiver

of damages in the ejectment action (assuming such

waiver was made) cannot be construed as a waiver of

the damages sued for in the accounting suit at bar.

(a) The action in ejectment and the suit for an

accounting in equity, are two totally different actions.

Damages may be demanded in an action in ejectment,

as incidental to the main relief prayed for.

An action in ejectment is an action at law to try the

question of the title and right to possession of real

property.

"The action of ejectment is a fictitious mode of

legal proceeding by which possessoiy titles to cor-

poreal hereditaments and titles may be tried and

possession obtained without the process of a real

action.
'

'

Am. & Eng. Ency. of Law, 2nd Ed. Vol. 10,

p. 470.

In Smith v. Kevels, 79 Hun. (N. Y.) 213, it was

said that the purpose of an action of ejectment, is to

enforce the right of entry, when it exists in real prop-



ei*ty, b}' a person who, liaving the right of possession,

is excluded from it by another.

"While the action of ejectment remained in its

original state, actual damages were awarded the

plaintiff. But later, when the action was adopted
as a mode of trying the title to real property, and
the proceeding became fictitious, the parties only

nominal, the practice was introduced of allowing

the claimant in ejectment to recover only nominal
damages.

"Consequent upon this it was necessary to devise

some other means by which the claimant might
have substantial relief, and this was effected by
a new application of the common action of vi et

armis, generally termed an action for mesne profits,

in which the plaintiff complains of his ejection and
loss of possession, stating the time during which
the defendant held the land and took the rents and
profits and prayed judgment for the damages which
he thereby sustained."

Second Edition, Am. & Eng. Enc. of Law, Vol.

10, p. 535.

"This practice of comx^elling the plaintiff in

ejectment to bring a subsequent action for the

inesne profits has been criticized by some of the

American Courts, as imposing an improper burden
upon him, and it has consequently been held in

some jurisdictions that if, to avoid the expense of

two actions, the plaintiff chooses to proceed for

mesne profits in the action of ejectment and gives

notice to that effect to the defendant, there is no
reason to prevent him from recovering."

Second Ed. Am. & Eng. Enc. of Law, Vol. 10,

p. 537.



Damages for witliliolding possession of land may be

recovered in ejectment as incidental to the main action,

and may be joined with it.

Sedgwick & Wait Trial Title to Land, Sees.

650-1-2-3.

(b) The action in ejectment was begun by filing the

complaint October 3rd, 1903, and was an action between

co-tenants. No ouster* of plaintiff by defendant is al-

leged in the complaint (Trans, pp. 80, et seq.). With-

out proof of ouster ejectment will not lie, but appel-

lant's denial of title in appellee in his answer was

equivalent to an ouster as of the date of the com-

mencement of the action of ejectment. The only proof

of ouster in the ejectment suit being in the answer of

appellant filed in that action, it follows that the plain-

tiff in the ejectment suit (appellee) could only have

recovered damages in any event for the withholding

of the property from the date of the filing of the com-

plaint in ejectment, that is from October 3rd, 1903.

Miller v. Myles, 46 Cal. 535

:

"It is eciually clear that in an action by a tenant

in common against his co-tenant to be admitted

into the possession, a denial in the answer of the

plaintiff's title and right of entry is equivalent

to an ouster. The action is the most effective de-

mand the plaintiff could make to be let into pos-

session; and if his title and right of entry be

denied, he need make no further proof of the

ouster. But an ouster established in this method
relates only to the commencement of the action

;

and if there be no proof of an ouster at a prior

date, it will be deemed to have occurred imme-
diatelv before the institution of the suit. In that



event the plaintiff can recover in ejectment the

value of the use and occupation only from the

commencement of the action, when the ouster is

deemed to have occurred. In this case the answer
denies the plaintiff's title and right of entiy; and
this established the ouster, as of the date of the

institution of the suit. The recovery for use and
occupation ought, therefore, to have been limited

to that period, unless there was proof of an ouster
at an earlier date."

*'A denial in the answer of the plaintiff's title

and right of entry, is equivalent to an ouster as

of the date of the commencement of the action."

Plass V. Plass, 121 Cal. 131.

Sedgwick c^ Wait, Sees. 267, 277.

The damages prayed for in the action at bar can

only be recovered for a period up to the date of the

filing of the complaint, September 21st, 1903, which was

prior to the date of the filing of the complaint in

ejectment. The damages which could in any event,

have been recovered in the action in ejectment (and

which were waived by comisel) are those which accrued

after the date of the filing of the complaint in eject-

ment. It is obvious, therefore, that the particular

damages sought to be recovered in the two actions,

are different damages accruing in different periods

of time. It follows, therefore, that even if we assume

that counsel's waiver in the ejectment suit is binding

upon appellee, the waiver constitutes no valid objec-

tion to the claim for damages arising in the case at

bar.
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In view of the fact that the brief of appellant which

has just been placed in our hands, is devoted largely

to an attempt to show that the ejectment judgment was

a bar to the present action, we shall go into the ques-

tion more in detail. If counsel is arguing that the

judgment in the ejectment suit is technically a bar to

the present action, then we say:

The Judgment in the Ejectment Suit Was Not Pleaded as a Bar

by Appellant in His Answer or in any Supplemental Pleading,

and it is Too Late for Appellant to Urge said Judgment as a

Bar for the First Time at the Conclusion of Plaintiff's (Ap-

pellee's) Case Below.

The judgment in the ejectment suit was rendered

September 16th, 1904. The trial of the case at bar

was had November 25th, 1904. There was ample time

for defendant (appellant) to have amended his answer

or filed a supplementary answer, setting up the eject-

ment judgment as a bar. This was not done, and hence

defendant (appellant) has waived the point.

Mc'Lean v. Baldwin, 136 Cal. 565.

We quote from the opinion

:

"It is not necessary to determine whether or not

said judgment in the case of Baldwin and Garvey
V. Temple included the part of the homestead lying

within the liancho La Merced which is in contro-

versy here ; for if it be true that the judgment in

the case of Baldwin and Garvey included the part

iinally adjudged in the other case to be the prop-

erty of Baldwin, it should have been pleaded in

bar in that case. There was ample opportunity to

do so. The judgment in Baldwin and Garvey was
entered June 30th, 1888, and not being appealed



from became final Jmie 30tli, 1889, whilst the first

trial in Baldwin v. Temple was not had until April,

1892 ; and it is well settled that a party cannot avail

himself of a former judgment as a defense to an-

other action without pleading it. (Cave v. Crafts,

53 Cal. 135; Brown v. Campbell, 110 Cal. 644;

Freeman on Judgments, Sec. 322, and cases there

cited.)"

Davis V. Perley, 30 Cal. (530, 635:

"It is scarcely necessary to add, that if the judg-

ment is relied upon as an estoppel, it should have
been pleaded."

And it is no answer to this contention to say that

defendant (appellant) below, could not have pleaded

the judgment in ejectment as an estoppel until it had

become final. Defendant should have moved a continu-

ance or taken some such course to protect his rights.

He chose, however, to go to trial upon the issues as

framed, and will not now be heard to urge an estoppel

which he did not plead.

Brown v. Campbell, 110 Cal. 644.

We quote from the opinion in the case:

" 'But while the judgment in Priest v. Brown
et al., was not for the reason stated a bar to the

cause of action alleged in the cross-complaint, still

the pendency of that action would have been a good

ground for the continuance of this until the final

determination of the former action, or would have

been a sufficient basis for an order dismissing the

present action upon motion of the plaintiff, not-

withstanding the affirmative relief demanded by

the defendant Priest in his cross-complaint, and
the refusal of the court to have granted either

of such motions would perhaps have been errone-
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ous; but uo such motion was made by the plain-

tiff, and the trial proceeded without objection,

the plaintiff still insisting upon the judgment in

Pi-iest V. Brown et al., as an estoppel, and as

ground for a judgment in his favor'. In Harris

V. Barnhart, 97 Cal. 546, it was said: 'Where a

judgment is ineffectual as evidence in a plea of for-

mer adjudication until the time for an appeal there-

from has expired, the true course of a defendant

in such a case would be to plead the pendency of

the former action in abatement, until the judgment

therein became final, when a supplemental answer

averring the proper facts in bar of the action

would be in order'."

The Ejectment Judgment Is Not an Estoppel on the Question of

Damages, Because: (a) The Judgment on its Face Does Not

Assume to Adjudicate the Question of Damages; (b) Damages

Were Waived by Plaintiff, and the question of Damages Not

Submitted to the Jury; (c) Obviously Damages for Different

Periods of Time are Asked for in the Two Actions.

(a) The judgment itself (Trans, pp. 108-109) does

not find upon the question of damages. Taking the

judgment roll as a whole, it would appear that the

question of damages was not necessarily involved in

the sense of being one of the questions necessarily de-

cided in and by the judgment itself.

n* * * In other cases, the judgment or order

is, in respect to the matter directly adjudged,

conclusive, between the parties and their successors

in interest by title subsequent to the commencement
of the action or special proceeding, litigating for

the same thing under the same title and in the

same capacity * * *."

Code of Ci^al Procedure, Cal., Sec. 1908.
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Beronio v. Ventura Co. L. Co., 129 Cal. 232.

We quote from page 236:

"In order that a judgment in one action may
constitute an estoppel against the parties thereto

in a subsequent action, it must be made to appear,

either upon the face of the record or by extrinsic

evidence, that the identical questions involved in

the issues to be tried were determined in the former
action. (1 Greenleaf on Evidence, Sec. 528; Kerr
V. Havs, 35 N. Y. 331; Cromwell v. County of

Sac. 94 U. S. 351; Kussell v. Place, 94 U. S. 606;

Lillis V. Emigrant Ditch Co., 95 Cal. 553.) 'Every
estoppel must be certain to every ' intent, and not

to be taken by argument or inference.' (Coke on
Littleton, 352 b.) 'If upon the face of a record

anything is left to conjecture as to what was
necessarily involved and decided, there is no es-

toppel in it when pleaded, and nothing conclusive

in it when offered in evidence.' (Russell v. Place,

supra.) By section 1908, subdivision 2, of the

Code of Civil Procedure, the effect of a judgment
is conclusive 'in respect to the matter directly

adjudged', and, by section 1911, 'that only is

deemed to have been adjudged in a former action

which appears upon its face to have been so ad-

judged, or which was actually and necessarily in-

cluded therein or necessary thereto'."

Boykin et al. v. Eosenfield et al., 24 S. W.

Rep. 323:

"In order to determine whether or not a judg-

ment is res adjudicata as to a particular question,

the entire record in the suit in which the judg-

ment was rendered may be looked into ; and then,

ordinarily, to be effective, it must appear that the

suit involved the matter in issue, and that said

issue was litigated and tried upon the merits."
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(b) We have already shown that the damages asked

for by plaintiff in the ejectment complaint, were

waived by plaintiff (Trans, p. 110). The question of

damages was withdrawn from the jury, and no ad-

judication made on that issue. We should remember

that the question of damages is only incidentally in-

volved in an ejectment suit, and in the case at bar,

in view of the action for an accounting in equity then

pending between the parties, plaintiff elected to with-

draw the question from the jury. Obviously damages

were not necessarily involved in the judgment, as we

have shown, but to make the matter certain, we have

an express withdrawal of the question, and no evi-

dence introduced thereon. Can it be claimed that the

parties have had their day in Court on the question

of damages? Furthermore, we think it clear, that

evidence can be introduced aliunde, to establish what

the question really litigated between the parties was

even if the judgment itself be not clear on the point,

though we claim the judgment in the case at bar is

perfectly clear.

Barnum v. Eeynolds, 38 Cal. 647:

"In La Guen v. Gouverneur (1 Johns. Cases,

436), it is held that the judgment or decree of a

Court of competent jurisdiction is not only final

as to the matter actually determined, but as to

every other matter which the parties might have

litigated and had decided, under the pleadings.

This ruling is approved in Bruen v. Hone (2 Barb.

596); Southgate v. Montgomery (1 Paige, Ch. R.

47); Simson v. Hart (14 John. 77, and the same
case in 1 John. Ch. R. 97). This is, perhaps,

stating the proposition a little too broadly. It is

more correctly stated by Chancellor Walworth, in
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Miller v. Manice (6 Hill, 121), in which he says

that whei'e a general declaration embraces several

causes of action, the plaintiff, in a second suit,

may show that he 'offered' no evidence as to one

or more of those causes of action, and that the

cause went to the jury upon a different part of his

claim from that for which the second suit is

brought, in which case the judgment in the first

will be no bar to the second. 'But where he

attempts to give evidence as to all the causes of

action, and submits the question to the jury, ivith'-

out withdraiving any part of his claim, and he fails

as to the whole or a part for want of sufficient

proof, the defendant may insist upon the first

judgment as a bar."

Hooker v. Thomas, 86 Cal. 179:

''Of course the presumption that all of the issues

are litigated is not a conclusive presumption where
a second action is brought. It may be shown that,

as a matter of fact, they were not litigated. But
if this were so, there would be no injustice to the

appellant in presenting them the second time for

adjudication."

(c) The damages asked for cover different periods

in the two actions. We have already discussed this

question.

The Following Cases Cited by Appellant Do Not Reach the Point

Here Involved:

Belcher Con. G. M. Co. v. Deferrari, 62 Cal. 160.

In answer to appellant's suggestion in this .case,

that the failure to find on the allegation of damages

in the complaint, might prejudice appellant, because

the judgment in the case would not be res adjudicata
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on the question of damages, the Appellate Court by

way of argument states obiter dictum, that the judg-

ment would be a bar. The question as to whether or

not the judgment was a bar iva3 not involved in the

action, and there is no decision on that point. Further-

more, it does not appear that the claim for damages

was withdrawn from consideration. We do not under-

stand how this case can be considered as deciding a

question not involved, except argumentatively in the

decision. If the learned Court were wrong in assum-

ing that the judgment might be a bar on the question

of damages, nevertheless, the decision would stand, al-

though we might concede that the argument of the

Court in rei)ly to appellant's argument was not sound.

Freeman on Judgments, l-tth ed.. Sec. 272, p.

492.

The qualification made by the last two words of the

quotation from the above writer as they appear in

counsel's brief, (p. 18), is exceedingly important. We
contend that the question of damages was "withdrawn"

as positively as a withdrawal could be made. No iiile

as to the method of withdrawing a claim for damages

has been pointed out in any of the cases. The record

before this Court shows that in addition to the express

withdrawal above spoken of, not a word of evidence was

introduced by either party on the question of damages,

and in an ejectment suit, we strenuously contend, dam-

ages are not necessarily involved.
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Thompson v. McKay et al., 41 Cal. 221;

Lamb v. Walilemnaier, 144 Cal. 91, 95:

In the former case it appears that the plaintiff

*' put in evidence in support of his title to both par-

" eels, and the plaintiff recovered one parcel only,

" the plaintiff is estopped from again litigating the title

" to the parcel he failed to recover". Obviously the

emphasis is put on the fact, that the plaintiff "put in

evidence". We have no quarrel with this case.

In the latter case, the general principle as set forth

in the Code of Civil Procedure of the State of Cali-

fornia, is enunciated—Section 1908 (Sub, 2)—and there

is no discussion of the facts sufficient to show whether

or not the case is in point upon the particular question

under review here.

Johnson v. Murphy, 17 Tex. 216:

It appears that in this case, the "record of the

" former suit shows the mortgage was put in litiga-

" tion in that suit, and does not show that the suit

" for that object had been discontinued; and prima

" facie it was adjudicated on the merits". (Italics

ours.) We are glad this case has been cited, because

the distinction for which we are contending is well

brought out in the citation in counsel's brief.

Shaw et al. v. Barnhart, 58 Ind. 183:

How is this case an authority when the Court

definitely states that the point is not decided f The

thought of the Court may be valuable as the opinion of

a man learned in the law, but the case has no weight

as an authority except on the points actually decided.
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Cromwell v. County of Sac. 94 U. S. 351:

We agree with the doctrine of this case. ^Yhat is

" admissible matter "? AYe have shown that under the

pleadings in the ejectment case at bar, the claim for

damages prior to the date of the filing of the answer

was not "admissible matter", as being outside the

issue, because no ouster was pleaded, and no ouster

could have been shown prior to the date of the filing

of the answer, when plaintiff's title was denied. Hence,

evidence of damages prior to the date of the ouster,

would not have been "admissible matter" under the

doctrine of the above case.

Bissel V. Spring V. Tp. 124 U. S. 225, 331;

Gorden v. Ware Nat. Bank, 132 Fed. 444

(C. C. A.)

:

Both of these cases state the general doctrine which

cannot be questioned. No case has, however, been

cited where estoppel has been extended to include an

incidental question which might have been adjudicated,

but was not in fact, adjudicated, because withdrawn

by the Court.

If the act of the Court in withdrawing the question

of damages from the jury in the ejectment action, was

error, the defendant in that case, should have com-

plained of the error by appeal in that case. Since no

such appeal was made, we must assume that the lower

Court in the ejectment suit ruled correctly in nith-

drauing the question of damages from the jury. If

the procedure followed in allowing the withdrawal,

were wrong, that also was error in that case. But we
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are compelled now to assume, since the judgment in

the ejectment suit stands as final, that the method or

procedure followed by the Court was correct, and

it is absurd to argue that the question of damages was

not in fact, ivithdraivn from the jury. The express

withdrawal was proved, and the record shows the

withdrawal.

Counsel's Attack upon the Right of Plaintiff in the Ejectment Suit

to Waive the Damages or Withdraw that Question from the

Consideration of the Jury, is a Collateral Attack upon the

Judgment in the Ejectment Suit.

The question is—Was the claim for damages in fact,

waived or withdrawn f It is too late now, to inquire

as to how it was done—too late to criticize procedure

—

too late to say that plaintiff should have "amended his

complaint by omitting a demand for damages". Con-

cede that it could have been properly done, and the

Court must assume in support of the judgment, that

it was properly done. The question of fact is as to

whether the claim for damages was abandoned by

plaintiff, and withdrawn by the Court from the jury.

The question of law is, as to whether such abandon-

ment or withdrawal can be made, so that the judgment

will not be res adjudicata on that point.

Counsel controverts the question of fact involved,

by attemiJting to show that the withdrawal was not

made, because it was not done in the proper manner.

The fact of withdrawal is, as clear as a record can

make it. Counsel made the withdrawal, and the Court
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permitted it. The decision of the Court peraiitting

counsel to withdraw the claim for damages, cannot be

reviewed in this case. To argue that the withdrawal

was not properly made, is to make a collateral attack

upon the judgment in ejectment, and the rulings of

the lower Court in that case.

Counsel argues the question of law involved by

seeking to show that the use of the word "waived"

has placed appellee in a position of technical disad-

vantage. If the point to be decided rests in definition,

we would cite Abbott's Law Dictionarj^, where "waive"

is defined.

"In modern law, to abandon, relinquish, or sur-

render a claim, privilege or right."

If appellee abandoned, relinquished and surrendered

his claim for damages in the ejectment suit before

trial, and the Court ruled that he could so do, then

obviously, the claim was "withdrawn before or dur-

ing the trial", as defined in the following citation.

Freeman on Judgments, 4th Ed., p. 496:

"From the decisions cited in this section, the

conclusion is irresistible that a judgment or de-

cree is conclusive upon all causes of actions and
all matters of defense presented by the plead-

ing and not ivitUdrairu before or during the

trial." (Italics ours.)

Counsel cited the above author under this head of

his argmnent, but not this particular section.
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Crebbins v. Bryce, 24 Tex. Civil Appeal Re-

port, 532 (Decided Dec. 22nd, 1900)

:

We quote the opinion in full as we contend that the

case is very closely in point.

Hunter, Associate Justice.—"This suit is to

recover damages on an injunction bond, which
was executed in another suit in the District Court
of Tarrant County, the injunction on final hear-

ing having been dissolved. In the District Court
case, Bryce sued out an injunction against Creb-

bins, restraining him from closing up some streets

at Arlington Heights, and gave the bond pro-

vided by statute. Crebbins filed an answer to the

merits of the case and prayed for dissolution, and
also recovered for damages for rents and other

items named. On the trial of that cause, the attor-

ney for Crebbins read his general denial and
answered to the merits, but did not read or sub-

mit his plea in reconvention to the court or jury,

offered no evidence on it, no charge was asked or

given on it, the jury's verdict did not refer to it,

nor did the judgment and decree of the court.

"In the case at bar Crebbins' claim is the same
as was pleaded in the District Court. The de-

fendant Bryce pleaded, among other defenses,

that of res adjudicata, and the court tried the

case without a jury and rendered judgment against

Crebbins, tliat he take nothing by his suit and
that he pay all costs. This action of the court

is com.plained of, and the judgment is asked to be

reversed on a statement of facts.

"We are of opinion that the court erred in

rendering judgment against Crebbins. There was
evidence tending to sustain his claims for dam-
ages in part at least, and the plea of res adjudicata

was not sustained by the evidence. The evidence

was uncontradicted that the claim as pleaded in

reconvention in the District Court was not

adjudicated, but was in legal effect abandoned on
the trial of that cause.
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"The judgment herein is therefore reversed,

and the cause remanded for a new trial." (Italics

ours.)

n.

THE COURT ALLOWED APPELLANT FOR THE REASON-

ABLE COSTS OF EXTRACTING THE GOLD, IN SO FAR
AS THE ITEMS OF COST WERE PROPERLY PLEADED

AND PROVED.

The situation presented by the record so far as the

question of allowing appellant the reasonable cost of

extraction of the gold is as follows: AjDpellee sued

appellant for an accoiinting as cotenant, alleging title

and an agreement which was broken. Appellant

answered denying title, admitting the taking out of

thirty thousand (30,000) dollars, and alleging that

only five thousand (5,000) dollars of the thirty thou-

sand (30,000) dollars was profit.

We have searched the record in vain to find any

allegation excepting the one above, that appellant had

been to any cost whatever in taking out the gold. If

appellant is now relying upon this allegation as a suf-

ficient allegation of the reasonable cost of taking out

the gold, then we answer, that an allegation of this

character as a pleading, may be totally ignored. We
affirm positively that nowhere has appellant properly

pleaded what were the expenses of taking out the

gold. The only allegation in the long amended answer

covering this point is as follows

:

''Answering paragraph 5 of said complaint, de-

fendant denies that the amount of gold and gold-



21

dust taken from said mine as above set forth

by said defendant is largely, or at all, in excess

of the expenses of doing said mining, except in

the sum of about $5,000."

In nearly every objection made by appellee to the

introduction of evidence under this pleading, it was

pointed out that the proposed evidence was "not

within the issues of this case". The allegation is

merely the allegation of a conclusion, and only in-

ferentially are we led to believe that there was any

expense incurred. The pleader tells us as to what he

believes should be considered profit, but the expenses

themselves are not pleaded directly or indirectly.

This is an action in equity for an accounting. The

plaintiff demanded an accounting from defendant. De-

fendant refused to account and introduced practically

no evidence covering the period for which an account-

ing was demanded. There was no discovery in equity

—no account was pleaded. The Court allowed for the

only item that was properly proved. Appellant should

not now l)e heard to complain that he was not allowed

expenses which were not properly pleaded and upon

which no proper evidence was offered.

We submit that this objection is not merely a

technical one. The burden of showing what were the

reasonable expenses was upon appellant. He did not

assume the burden, either in his pleading or his proof.

We deny jiositively, that the harsh rule that appellee

should be entitled to his share of the gross outptit, as

suggested by counsel, was invoked by either the lower

Court or counsel. So far as the lower Court is con-
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cerned, the rule is stated in his own language as

follows

:

''AVe will adopt the rule that you are accountable

for the money value were the ground in place,

with the ore in place, less the reasonable expenses

of extracting the same." (Trans, p. 137.)

So far as counsel is concerned, he alleged specifically

in his complaint, that appellant should be allowed the

" reasonable amount for working and securing said

" gold and gold-dust" (Trans, p. 25),

We concede and have already argued, that a co-

tenant sued by another cotenant for an accounting,

has a right to off-set the reasonable expenditures made

in working and developing the mine, and in protecting

the common estate. McCord v. Oakland Q. M. Co.,

64 Cal. 134 (cited by appellant). But we submit that

these expenditures must be properly pleaded and

properly proved.

Coleman's Appeal, 62 P. A. St. 252-277;

Fulmer's Appeal, 128 P. A. St. 24.

We have no criticism to make upon these citations

in counsel's brief, and we do not doubt that they con-

tain good law. In fact, so far as the opinion of the

lower court is concerned, counsel seems to concede

that the proper rule was adopted by the Court, but

for some reason or other, not put into effect. The

reason for this lies in the fact, as we have pointed

out, that the expenditures were not properly pleaded

and no proper proof was submitted to the Court as

to the character of the expenditures.
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111 suimning up our position upon this branch of

the argument, and in order that there may be no

doubt as to our position, we wish to state as follows:

Appellant Can Show Expenditures Made in Taking Out the Gold

from the Grround, Provided, (a) That said Expenditures Were

Made During the Time for Which an Accounting is Demanded;

or, (b) If the Expenditures are Alleged to Have Been Made

Prior to the Period Covered by the Accounting, then Appellant

Must Show Either that said Expenditures Were for the Per-

manent Betterment of the Property, or Contributed Directly to

the Taking Out of the Gold.

Under proper pleadings and proof, we have no doubt

of the above proposition, but under the pleadings and

proof, as they exist in the record, we submit that the

appellant has been allowed for every expenditure for

which an allowance is proper under the circumstances

of the case, as set forth by the record.

" In a suit for an accounting, the burden is on the

defendant to show credits in his favor." 54

Mich. 184.

Purdy v. Eutter, 3 W. Va. 262

:

"The answer does not aver that the defendant

will claim the benefit of any other credits than

those stated in the bill. It is not clear that these

items are not already included in the credits

admitted by the complainant in his bill, but if

they are not the defendant is not entitled to avail

himself of them and have them allowed under the

pleadings in the case, as no credits are claimed

in the answer other than those admitted in the

bill."
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III.

A TENANT IN COMMON CAN BRING A SUIT IN EQUITY

FOR AN ACCOUNTING AGAINST A CO-TENANT, WHERE

EITHER IT IS PROVED THAT THE CO-TENANT ACTU-

ALLY RECEIVED RENTS OR PROFITS FROM THIRD

PERSONS, OR WHERE SOME SPECIAL CONTRACT IS

PROVED TO EXIST BETWEEN THE CO TENANTS UNDER

WHICH THE CO-TENANTS AGREED NOT TO WORK THE

PROPERTY, WHICH AGREEMENT IS PROVED TO HAVE

BEEN BROKEN BY THE CO-TENANT IN POSSESSION.

We have already shown in our statement of facts,

that a very hnportant part of jDlaintiff's complaint was

omitted from consideration by counsel for appellant

in his brief. Paragraph 2 of plaintiff's amended com-

plaint sets forth specifically an agreement entered into

between plaintiff and defendant under the teiTQS of

which, it was agreed,

"That said claim would hardly pay to work

without water, and they then and there agreed

that said claim should be left unworked until

water should be brought in by some individual

or company. That during said time assessment

work should be done. That in no event should

any lay be let upon said claim or any part thereof.

"That after said date, as this plaintiff is in-

formed and believes, said defendant, in violation

of said agreement, let a lay upon the whole of

said claim to John Leonard and J. D. Reeves.

''That contrary to said agreement not to work

said claim, said defendant did, in the month of

May or the first of June of the year 1902, com-

mence to work, operate and mine said claim, and

ever since said date has continued to work, operate

and mine said claim, and is still so working, oper-

ating and mining said claim."
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It is obvious that appellee did uot proceed to trial

upon a complaint which did not state a cause of action

in equity for an accounting between cotenants. Appel-

lant proved in great detail at the trial, that he leased

the mine to Leonard and Reeves, under a lease from

which he received rental. It seems to us obvious, that

this would bring the case squarely within the rule, as

stated by counsel for appellant on pages 22 to .23 of

his brief, even without considering allegation two of

appellee's amended answer above cited.

Appellee however, has alleged a contract, out of

which special equities arise in his favor, as against

his cotenant. He has alleged the breach of the con-

tract on the part of his cotenant, and has demanded

an accounting of the gold taken from the mine by the

cotenant, who operated the mine after breaking his con-

tract with appellee.

We contend that appellee is entitled to an account-

ing either upon the theory that special equities have

arisen in his favor as against his cotenant by reason

of the breach of a contract, or by reason of the fact

that the action of the cotenant in working the ground

and leasing the property amounted to an "actual

ouster," as that term is defined by the decisions.

The allegation of the fact showing the action of the

cotenant in leasing the ground contraiy to the agree-

ment, is tantamount to a direct allegation of ouster,

as one of the elements forming tlie basis for the action

in equity for accounting.

Syllabus: "The tenn 'actual ouster' means, not

a physical eviction, but a possession, attendant
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with such circumstances as to evince a claim of

exclusive right and title and a denial of the right

of the other tenant to participate in the profits.

An 'actual ouster' and consequent adverse posses-

sion may be inferred from sole possession and

exclusive reception and enjoyment of the rents

and profits by one tenant."

Bums V. Byrne, 45 Iowa, 285.

Syllabus: "An appropriation by a cotenant of

all the rents and profits under a claim of exclu-

sive right will constitute an ouster."

Owen V. Morton, 24 Cal. 373.

Syllabus: "If a tenant in common enters into

the actual and exclusive possession of lands, takes

the rents and profits, and makes valuable improve-

ments, denying the title of his cotenant, it will be

presumed an adverse possession to and ouster of

them."

10 Mass. 464; 27 Mass. 161.

Had appellee's complaint in the court below, failed

to contain the allegations set forth in page 23 of the

transcript, we have not the slightest doubt but that

the learned counsel for appellant would have de-

murred to the amended complaint in the Court below.

The case was tried upon the theory that the complaint

stated a cause of action for an accounting in equity.

For the first time in counsel's brief, are we advised

that we did not state a cause of action in the Court

below. The Court found, as we have already shown,

that all the allegations of plaintiff's complaint are

time. No objection or exception to that finding, so far

as it effects the allegations, contained in i)aragraph

two of the amended complaint, have ever been made.
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AVe cannot understand tlierefore, why counsel is now

arguing that appellee did not make out a proper case

in the Court below for an accounting in equity. If

the point raised, is well taken, then the amended com-

plaint of appellee does not state a cause of action, and

we submit that when attention is directed to para-

graph two of the amended complaint, the case of

appellee is brought squarely within the doctrine set

forth in counsel's brief on pages 22 and 23.

IV.

NO ERRORS PREJUDICIAL TO APPELLANT WERE COM-

MITTED BY THE COURT IN RULING UPON THE ADMIS-

SIBILITY OF THE EVIDENCE.

We shall confine our attention under this head, in

replying to the brief of counsel for appellant, to the

particular assignments of error discussed by counsel,

upon the theory that only those assignments of error

and exceptions are now relied upon, which are argued

in said brief. We shall assume that the other assign-

ments and exceptions have been waived.

Assignments of Error Nos. 12, 13, 14, 15, 16; Specifications of

Error from 2 to 7 Inclusive.

The particular point upon which counsel seems to

rely is, as to the refusal of the court to allow Charles

J. Johnson, to testify that "the terms of the lease

" executed between Leonard and Reeves and the de-

" fendant William Dettering, were fair and reason-
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*' able, iu accordance with the customs of the country

'* at that time for claims of that character, including

" the payment of the sum of two thousand (2,000)

" dollars".

We submit that this testimony was properly ex-

cluded. The question before the Court was, as to

what would be the reasonable cost of taking out the

gold, and it was entirely immaterial as to what par-

ticular contracts or leases the cotenant had made.

Any interrogatory as to the reasonableness of the

particular Leonard and Reeves lease would simply

bring from the witness his opinion not as to the

reasonable expense of taking the gold from the

ground, but rather his opinion as to the reasonable-

ness of the bargain made by the tenant. The whole

attempt of appellant was to show, that his bargain

made with his lessee was a reasonable one. The wit-

ness, Charles J. Johnson was called presumably as an

expert, and the only question which could have been

put to him would be one directed to his opinion based

upon his knowledge and information as such an ex-

pert. As an expert, he might have testified (and the

Court would undoubtedly have permitted it) as to

what was the reasonable amount for a person to pay

in that country to get his gold out of the mine. No

such question was asked him, and we submit that

the reasonableness of the terms of a lease, to which

appellee was not a party, was not a question which

the witness, Johnson, could under the rules of evi-

dence, answer. Furthermore, the lease itself was not

pleaded, nor has appellant pleaded that the terms
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of the lease were a reasonable measure of the expense

of extracting gold.

A similar objection could be urged to all the other

offers of testimony covered by the various assign-

ments of error above specified. Appellant tried his

case upon the theory that he must defend the Leonard

and Reeves lease, as being reasonable in its terms.

The only question before the Court, was as to what

was the reasonable cost of extracting the gold, and

we submit that the testimony was not directed to this

question. If appellant has erred in this regard, we

see no reason why the judgment should be reversed,

because appellant did not see fit to introduce proper

testimony as to the reasonable expense of extracting

the gold.

2.

Assignments of Error 16 and 17; Specifications of Error 8 to 9.

Aj)pellant sought to prove that he had expended cer-

tain moneys in 1903, in getting the ground surveyed.

No offer was made as to what were the particular

items of expense, and we are not advised as to how

much was claimed. The particular objection was made

by the attorney for appellee in the Court below, that

the proposed testimony was not "within the issues of

this case." No attempt was made to amend the

answer, and no attempt was made to show that the

proposed surveying was necessary or for the good of

the mine.

In the case of McCord v. Oakland Q. M. Co. (cited

supra and also cited by appellant), there was a direct
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finding to the effect that the money bad been ex-

pended "in properly, economically and necessarily

" defending- at law tbe common title to said property,

" and in proper joayment for an outstanding title

" tbereto".

In addition to tbe objection tbat no expenditures

were pleaded, and no attempt made to sbow tbat any

expenditures were necessary, we make tbe furtber ob-

jection tbat tbe offer of testimony itself is insufficient,

because no offer was made to sbow tbat tbe expendi-

ture made for surveying was eitber proper, economical

or necessaiy, or for tbe good of tbe property. We
submit, tbat under tbe looseness of tbe pleadings at

least tbe offer sbould bave been complete.

Tbe same objection in part bolds as to assignment

of error No. 7. Tbe specific objection was made tbat

tbe testimony was "wbolly witbout tbe issues of tbe

pleadings lierein". We tbink tbat tbe reason for our

objection could not be illustrated better tban under tbis

bead. Appellant was not informed by tbe pleadings

as to tbe items of expenditures wbicli would be relied

upon by appellant. Had be been advised tbat tbe

appellant intended to sbow moneys expended in liti-

gation, appellee would bave been prepared to meet

tbis testimony at tbe trial by sbowing tbat tbe litiga-

tion was unnecessary', or tbat it bad been incurred

foolisbly by defendant, or tbat it did not in any way

benefit tbe property. On tbe otber band, for tbe first

time, appellee meets tbis offer at tbe trial, and makes

tbe objection tbat tbe proposed testimony is not witbin

tbe pleadings.
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Pleadings exist for the purpose of advising litigants

as to the evidence which they must be prepared to meet

at the trial, and we submit that this evidence could in

no way have been foreseen by an examination of the

amended answer. In fact, an examination of the

amended answer will show, that appellant intended

to make his defense along entirely other lines. It is

too late now, to urge as error the rejection of testi-

mony which appellant did not provide for when he

reduced his case to a pleading.

In conclusion upon this part of our brief, we desire

to call the Court's attention particularly to the fact,

that appellant took twenty-three assignments of error,

and four exceptions to the finding of fact, and con-

clusions of law. Under the assignments of error,

appellant urged alleged errors to the rulings of the

lower Court in rejecting proffered testimony. The

objections made covered the entire field of the case,

but appellant, although claiming that errors were com-

mitted by the lower Court in excluding a great mass

of testimony, has apparently abandoned all other

errors, except the particular ones which we have already

commented upon.

While we are willing that appellant shall rest his

appeal entirely upon the few errors now relied upon,

we wish to call the Court's attention to the fact, that

the offers of testimony included within the other

alleged errors, were properly rejected on two grounds:

First, the offers of testimony were not specific as to

the time when the expenses alleged were incurred, and
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second, as has already been argued, the testimony was

not within the issues of the case, as made by the

pleadings.

In conclusion, we urge that no errors have been shown

sufficiently prejudicial to aj^pellant to justify a reversal.

Appellant was called upon in equity to state his case.

He denied that appellee owned any interest in the ground;

he refused to set forth an account, showing the reason-

able expenses incurred in taking the money out of

the ground. Even when the objection to his testi-

mony was specifically made, he refused to amend his

answer, so as to set forth the items of the expense

claimed. Under this state of the pleadings, and in

view of the opportunity offered appellant to be reim-

bursed for his expenditures, which opportunity was

not accepted, we submit that it is too late now for

ajjpellant to complain that the Court below tried the

case too narrowly. Appellee was compelled to estab-

lish his title in face of an elaborate set of defenses,

all of which were abandoned by appellee at the trial.

We submit that he has established his title, and that

the amount of the judgment recovered, is fair and

equitable in view of all the facts and circumstances.

Respectfully submitted,

James E. Fenton,

Albekt H. Eluot,

0. d. cochban,

AtioDieys for Appellee.


